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Jesse C. Trentadue (#4961)
8 East Broadway, Suite 200
Salt Lake City, UT 84111
Telephone: (801) 532-7300
Facsimile: (801) 532-7355
jesse32@sautah.com

Pro Se Plaintiff

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

REPLY MEMORANDUM IN

JESSE C. TRENTADUE, : SUPPORT OF MOTION TO
CONDUCT DISCOVERY
Plaintiff,
VS. : Case No.: 2:04 CV 00772 DAK
FEDERAL BUREAU OF : Judge Dale A. Kimball
INVESTIGATION and FEDERAL : Magistrate David Nuffer

BUREAU OF INVESTIGATION’S
OKLAHOMA CITY FIELD OFFICE ,

Defendants.

Plaintiff hereby submits this Reply Memorandum in support of his Motion to

Conduct Discovery, Doc. No. 97.
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REGARDLESS OF HOW THE COURT RULES ON THIS MOTION TO
CONDUCT DISCOVERY,IT WILL NOT BE AN ABUSE OF DISCRETION

Admittedly, discovery is not a common litigation tool employed in a FOI4 suit.
Nevertheless, discovery is appropriate in a FOI4 case when there is reason to believe, as
in this case, that the agency is either withholding records or did not conduct an adequate
“good faith” search for the materials. See Information Acquisition Corp. v. Dept. of
Justice, 444 F.Supp. 458 (D.C. 1978). See also Murphy v. Fed Bureau of Investigation,
490 F.Supp. 1134 (D.C. 1980); Giza v. Sec’y of Health, Education and Welfare, 628 F.2d
748, 751 (Ist Cir. 1980); Niren v. INS, 103 F.R.D. 10 (D. Or. 1984); Reisberg v. Dept. of
Justice, 543 F.2d 308 (D.C. Cir. 1976). The discovery permitted under FOI4 aisé
includes depositions designed to disclose the “malfeasance” of the government. See
Judicial Watch, Inc. v. United States Dept. of Commerce, 127 F.Supp. 2d 228 (D.C.

2000)."

' The foregoing case law certainly disposes of FBI Defendants argument that
discovery is not allowed in a FOIA4 case. Thatis - - discovery allegedly being beyond the
Court’s jurisdiction to authorize in a FOI4 case. FBI Defendants also argue that the need
for discovery is essentially moot since they have complied with the Court’s Order
regarding production of informant records. That argument, however, is disposed of by
Weisberg v. USDOJ, 627 F.2d 365 (D.C. Cir. 1980), which holds that even after an
agency claims that it has “complied substantially” with its F(OI4 obligations discovery,
including depositions, is permissible to test the veracity of that claim. Finally, FBI
Defendants argue that this is nothing more than a Motion by Plaintiff for the Court to
reconsider its prior rulings in this case. That, too, is not true. Plaintiff is not seeking to
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In its May 5, 2005 Order, the Court stated that: “Upon motion, the Court will
permit Plaintiff to conduct discovery shc;uld the FBI fail to produce documents and/or
records responsive to his FOIA requests.” (Doc. No. 31.) The documents Plaintiff
requested in this instance were related to the guestion of whether FBI Defendants had
prior knowledge of the planned attack upon the Murrah Building as a result of the
activities of informants associated with the intelligence gathering activities of the
Southern Poverty Law Center (“SPLC”) directed at the white supremacist paramilitary
compound at Elohim City, Oklahoma and/or the Midwest Bank Robbery Gang.

Plaintiff’s FOIA request was drafted with rifle shot specificity. Plaintiff asked FBI
Defendants for documents and/or records concerning Morris Dees ? and/or the SPLC’s
involvement with and/or connection to Elohim City, OKBOMB, BOMBROB,? Tim

McVeigh, Richard Guthrie, Terry Nichols, Dennis Mahon, Robert Millar, Michael

revisit the Court’s rulings about FBI Defendants not having to conduct additional
searches for documents. Rather, Plaintiff wishes to undertake limited discovery to test
FBI Defendants’ “good faith” or “malfeasance” in responding to his FOIA requests.

* Dees was a co-founder and Executive Director of the SPLC. Dees’ elevated rank
within the SPLC is important because of the admissions he has made regarding the
SPLC’s intelligence gathering operations that were directed against various hate groups,
such as those residents of and visitors to Elohim City.

3 “OKBOMB” and “BOMBROB” were the case names FBI Defendants gave to,
respectively, the Oklahoma City Bombing and the Midwest Bank Robbers.
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Brescia, Peter Langan and Andreas Strassmeir through what now seems to have been a
joint FBI-SPLC undercover sting operation involving many informants. FBI Defendants
eventually produced to Plaintiff well in excess of 100 pages of documents claiming that
these documents all related to the SPLC’s involvement with Elohim City, the Oklahoma
City Bombing and/or Midwest Bank Robbery Gang through an informant network.
Those documents, however, were heavily redacted with the names of informants blacked
out, and no document was dated earlier than April 25, 1995, a week following the
Bombing. *

The notion that a joint sting operation involving FBI Defendants and/or the SPLC
sprang suddenly to life on April 25, 1995 -- six days after the worst domestic terrorist
strike against the United States in the 20" century -- is not credible. It is especially not
credible given the fact that Plaintiff has now documented that there were at least seven

informants involved with McVeigh and the others who likely carried out the attack on the

* This document is a teletype to FBI Director Louis Freeh and it appears in the
record at Doc. 59 Exhibit 1. This teletype is remarkable not only for being the earliest
SPLC informant document produced by FBI Defendants, but also because of its contents.
It originates out of the FBI Little Rock field office, and references an Arkansas
informant who, as a result of “his undercover capacity”, had been able to infiltrate a
number of militia groups around the Country, including the “Arizona Patriots” and their
“white supremacist activities around the Kingston, Arizona, area.” This informant was to
undergo a “detail debriefing to be conducted by the FBI at Montgomery, Alabama,”
which is also home of the SPLC.
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Murrah Building, and that as a result of this widespread undercover operation, FBI
Defendants had advance knowledge of this attack. Yet, despite this advanced notice FBI
Defendants never took action to stop the Bombing. More importantly, in response to
Plaintiff’s FOIA requests FBI Defendants have produced no documents or records
related to their prior knowledge about the planned attack on the Murrah Building.
Plaintiff does not yet know the specifics of how any of this circle of informants
are tied to the SPLC. But the discovery he seeks is not a fishing expedition. The two
witnesses Plaintiff wishes to depose are likely to have information related to the duration
and scope of this informant sting operation. These witnesses are Terry Nichols, who
helped McVeigh construct a bomb and, David Paul Hammer, who spent almost two
years on death row with McVeigh listening to McVeigh describe the Bombing in minute
detail, including the identities of the others involved. Based upon the information that
Nichols and Hammer have with respect to the Bombing, it is also Plaintiff’s belief that
both of these men may know facts which can, directly or indirectly, reveal and explain
this joint FBI - SPLC informant sting operation. More importantly, that knowledge can

only be fully exploited by taking their depositions, preserved on videotape.
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It is likewise Plaintiff’s belief that if he is allowed to depose Nichols and Hammer,
these men will be able to provide evidence that will link the informants thus far revealed
to the SPLC and, thereby, identify and/or document the existence of records responsive to
Plaintiff’s FOIA4 request that have not been produced. With this discovery, Plaintiff
expects to demonstrate FBI Defendants’ malfeasance or bad faith in meeting their
disclosure obligations under FOIA.

Whether to allow discovery in a FOIA case is a matter of discretion for the Court,
and Plaintiff concedes that if the Court were to deny this Motion, that decision would not
be an abuse of discretion. Plaintiff hastens to add, however, that the Court’s granting of
this Motion to conduct discovery would also not be an abuse of discretion. Simply put,
regardless of how the Court rules, the decision would be lawful and affirmed in the event
of an appeal. But Plaintiff respectfully submits that based upon the principles underlying
FOIA which are to inform the public about the activities of the Government and based
upon FBI Defendants’ obvious bad faith in responding to Plaintiff’s FOI4 requests,
coupled with the significance of the information sought by Plaintiff related to the
Government’s involvement in and/or prior knowledge of the Oklahoma City Bombing

and the public’s right to know the history of the Bombing, in this instance the better
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reasoned and just decision for the Court to make would be to allow these depositions. s

STATEMENT OF UNDISPUTED FACTS SUPPORTING DISCOVERY

Supreme Court Justice Brandeis said:

Decency, security and liberty alike demand that government
officials shall be subjected to the same rules of conduct that
are commands to the citizen. In a government of laws,
existence of the government will be in peril if it fails to
observe the law scrupulously. Our government is the potent,
the omnipresent teacher. For good or for ill, it teaches the
whole people by its example. Crime is contagious. If the
government becomes a lawbreaker, it breeds contempt for the
law; and invites every man to become a law unto himself. . ..

Olmstead v. United States, 277 U.S. 438, 485 (1928). Justice Brandeis’ words are an
appropriate background against which to view and weigh the following facts related to
the Government’s involvement in the Oklahoma City Bombing via SPLC informants and
the extremes to which the Government has gone to keep that involvement a secret, all of

which are proper subjects of discovery.

S See NLRB v. Robins Tire & Rubber Co., 437 U.S. 214, 242 (1978) (FOIA is
designed “to ensure an informed citizenry, vital to the functioning of a democratic
society, needed to check against corruption and to hold the governors accountable to the
governed). And there could be no better use of that law than this case.
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A. Morris Dees: The SPLC Warned The FBI About An Attack

The place to begin in evaluating Plaintiff’s Mofion to conduct discovery is the
history of this case. A history that has FBI Defendants repeatedly trampling upon the
policies and purposes of FOI4. * Set out below are the facts taken from that history which
support allowing the discovery requested by Plaintiff.

1. In the summer of 2004, Plaintiff commenced this action to require FBI
Defendants to produce documents/records which, directly or indirectly, reported upon,
concerned, referenced or referred to Morris Dees and/or the SPLC’s involvement with
and/or connection to the following: Elohim City, OKBOMB, BOMBROB, Tim McVeigh,
Richard Guthrie, Terry Nichols, Dennis Mahon, Robert Millar, Michael Brescia, Peter

Langan, and/or Andreas Strassmeir, including all contacts which Dees or the SPLC may

§ FOIA requests are to be liberally and broadly construed. See Anderson v. Dept.
of Health and Human Services, 907 F.2d 930 (10" Cir. 1990). That, however, FBI
Defendants did not do. FBI Defendants would not produce any document unless it
contained the name of Dees, the Southern Poverty Law Center or acronym “SPLC.” In
other words, even if the document concerned informants working for the SPLC but failed
to include the trigger names/words “Dees,” “Southern Poverty Law Center” or “SPLC,”
then the document was not produced. FBI Defendants’ narrow interpretation of their
FOIA obligations is inconsistent with the purposes and policy of that law, especially
given the evidence, overwhelming evidence, of Government wrongdoing with respect to
the Bombing. Under FOIA, the public’s interest in insuring the integrity and reliability of
the Government through disclosure is greatest, as in the instant case, when there is
evidence of wrongdoing on the part of the Government. See Lissner v. United States
Customs Service, 231 F.3d 1220 (9™ Cir. 2001).
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have directly or indirectly had with any of the foregoing individuals through
informants.(Doc. No. 1.) FBI Defendants responded by representing to the Court that
there were no such documents or records. (Doc. No. 14.) Thereafter, Plaintiff placed in
the record two teletypes from the then Director of the FBI, Louis Freeh, referencing an
SPLC undercover operation. (Doc. No. 17.)

2. The filing of those two responsive documents by Plaintiff when FBI
Defendants insisted that no such records existed did not go unnoticed by the Court. In its
May 5, 2005 Order, the Court stated:

Given the specific nature of Plaintiff’s requests in this case ~ and Plaintiff"s

specific evidence that at least some of the requested documents do exist and

reasonably should have been found by the FBI — the Court finds that the

FBI search was not reasonably calculated to discover the requested

documents.
(Doc. No. 31 p. 5.) The Court then ordered FBI Defendants to do a manual search and
produce all responsive documents, which were documents related to the SPLC’s contacts
with McVeigh, the Midwest Bank Robbers, Elohim City, etc. through informaﬁts.

3. On July 26, 2005, FBI Defendants produced 87 pages of heavily redacted
documents referencing a SPLC informant operation. (Doc. No. 58.) That production was

followed on June 2, 2006, by another production of 58 pages of heavily redacted

documents also discussing a SPLC informant operation. (Doc. No. 96.) As previously
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noted, the subject of these documents is a widespread (nationwide) undercover operation
directed at various militia groups that was apparently being jointly conducted by FBI
Defendants and the SPLC, which operation seems to have drawn in McVeigh and the
others who carried out the Bombing.”

4. In the record (Doc. No. 26), is a DVD recording of a press conference
given in December of 2003, by Mr. Dees. That conference took place at Southeastern
Oklahoma State University. At this press conference, Mr. Dees spoke about how the
SPLC worked closely with the FBI in forming and operating an intelligence network to
monitor and gather information about hate groups. Dees also stated at this press
conference that about six months prior to the Oklahoma City Bombing, the SPLC had
warned both FBI Defendants and Attorney General Janet Reno about an impending

severe domestic terrorism attack and that within minutes following the Bombing of the

7 With respect to FBI Defendants’ production of documents, the Court made the
following observation:

Also, it is troubling that so many of the documents produced by the FBI
referred to FD-302s that were or should have been prepared, and the
disclosed documents also refer to other attachments that at one time appear
to have accompanied the document, yet these documents have not been
produced. While the FBD’s failure to discover documents is not necessarily
an indication of bad faith, it is puzzling that so many documents could be
referenced but not produced. ‘

(Doc. No. 88, p. 21) (Emphasis in original). The discovery Plaintiff seeks will hopefully
solve this puzzle.
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Murrah Building, the SPLC had telephoned the FBI to say that the “patriot movement”
was involved in that attack, not Muslim extremists. ©

5. A reporter in the audience attempted to question Mr. Dees about Andreas
Carl Strassmeir. But Dees refused to answer any questions about Strassmeir. Instead,
Dees insisted that no one at Elohim City had anything to do with the Bombing. However,
as Plaintiff is prepared to demonstrate to the Court, that was not true. And at one time,

Mr. Dees did not believe that it was true. ®

! The SPLC’s call to the FBI immediately following the Bombing stating that the
attack was the work of the “patriot movement” seems to be corroborated by a teletype
from the Oklahoma field office to Director Freeh. It was sent at 4:40 PM on April 19,
1995, and requests that “all offices canvas sources and complaints involving domestic
terrorism . . . .” Immediately focusing the search for perpetrators upon domestic
terrorists is consistent with the SPLC’s call to the FBI earlier that day. A copy of that
teletype is attached hereto as Exhibit 1.

? In his book Gathering Storm, published in January of 1996, Dees impeaches
himself about Elohim City having no role in the Bombing. On page 165 of that book, for
instance, he states: “McVeigh’s connections to Elohim City, a far-right Christian Identity
compound on the Arkansas - Oklahoma border, are highly suspicious.” After discussing
some of McVeigh’s Elohim City contacts, Dees goes on in his book to say that he is
“skeptical” of the New York Times’ conclusion that the attack on the Murrah Building
was soley the work of McVeigh and Nichols, “two former Army buddies.” Mr. Dees
may indeed have known otherwise or at least had reasons to suspect an Elohim City
connection to the Bombing through informants. The relevant pages from Gathering
Storm are attached hereto as Exhibit 2.

11
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B. Roger Moore: I Am A Protected Witness

Terry Lynn Nichols was convicted along with Timothy McVeigh for having
carried out the bombing of the Alfred P. Murrah Building in Oklahoma City, Oklahoma
on April 19, 1995, Nichols has submitted a Declaration in support of this Motion to
Conduct Discovery. (Doc. No. 100.) Set out below are the facts taken from Nichols’
Declaration and Exhibits attached to that Declaration which support allowing the
discovery requested by Plaintiff.

1. On September 3, 2004, Nichols wrote to then Attorney General John
Ashceroft. Nichols’ purpose in writing to Mr. Ashcroft was to have others involved in the
Oklahoma City Bombing brought to justice. In that letter, Nichols stated that he was
prepared to fully cooperate with the Department of Justice to achieve this goal.
According to Nichols, he never received a response to that letter either from Attorney
General Ashcroft or from anyone else from the Department of Justice. Nichols says that
since writing that letter the Government has denied him all contact with the media.
(Nichols Dec. 9§ 3 and 4.)

2. A copy of the letter which Nichols wrote to former Attorney General
Ashcroft is attached hereto as Exhibit 3. In this letter, Nichols stated to Mr. Ashcroft: “I
am willing to disclose publicly all I know including how I was involved in the OKC

bombing.” (Emphasis in original.) Nichols then proceeded to outline for Mr. Ashcroft
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the role that Arkansas gun dealer Roger Moore may have played in the Bombing by
having provided “blasting caps” and “kine-stik along with other explosive components.”
3. Nichols described in his Declaration the construction of a bomb at Geary
Lake, Kansas on the morning of April 18, 1995 using kine-stik obtained from Roger
Moore. Attached hereto as Exhibit 4 is a sketch (Figure 2 thereon) prepared by Nichols
of the bomb (Figure 1) he and McVeigh built that moming. This document also contains
Nichols’ sketch of the bomb (Figure 3) which Lori Fortier said that McVeigh had
described to her and a sketch of the bomb McVeigh described in the book American
Terrorist as the one used to destroy the Murrah Building. Nichols insists, however, that
the bomb described by McVeigh in American Terrorist did not resemble the one he
helped to build. Nichols says that the bomb described by McVeigh in American Terrorist
was not only bigger and designed differently, but it displayed a level of expertise and
sophistication which neither McVeigh nor Nichols had in building a bomb. (Nichols

Dec., ]42.)"°

12 Nichols said that McVeigh describes 2 much larger bomb than the one he and
McVeigh built at Geary Lake the day prior to the Bombing. It is possible that the
difference could be attributed to the 8 -1/2 boxes of Tovex explosives which McVeigh
and Nichols stole from a quarry in Marion, Kansas. Nichols said that a small amount
(one box) of these quarry explosives was used in the bomb built a Geary Lake, but that he
did not know what happened to the other 7-1/2 boxes of Tovex. The Tovex may have
been added to the bomb later by MeVeigh since Nichols never saw him after McVeigh
left in a Ryder truck for Oklahoma City on the morning of April 18, 1995. (Nichols Dep.,
9% 12 and 44.)
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4. According to Nichols, Roger Moore “was part of McVeigh’s plot.” (/d. at
¥ 31)(Emphasis added). Attached to Nichols” Declaration as Exhibit D (Doc. No. 101) is
a memorandum from McVeigh’s defense counsel documenting what McVeigh had said to
them about Moore’s involvement in the Bombing, including Moore having provided
McVeigh with the kine-stik used to detonate the bomb and McVeigh's threats to “sink
Roger Moore” if Moore testified against McVeigh. This document reveals that “Mr.
McVeigh stated [to his defense attorneys] that he made several ‘Kinestik purchases
from Moore and Moore even commented to him that he didn’t mind selling
[McVeigh] the Kinestik’ because he [Moore] knew that he [McVeigh] would put
them to good use.” (Exhibit D, p. 3.)(Emphasis added)."

5. Nichols says in his Declaration that the robbery of Roger Moore was
“staged” so that if any investigation of the Bombing tracked back to Moore, Moore could
claim that he was a victim of a home robbery rather than a supplier of funds and
explosives used to carry out the attack. (Nichols Dec. § 32.) Exhibit E to the Nichols

Declaration is a report on Moore’s activities prepared by the Nichols defense team from

Il This document also reveals that Moore told a member of McVeigh’s defense
team that he was “glad that the FBI did not search his house the day after the
Bombing because if they had done so, that they would have found more weapons in
his home than were found at the Dividian Compound at Waco, Texas.” When
McVeigh was told this, he “immediately replied that the FBI would have found cases
of Kinestiks.”(/d.)(Emphasis added).
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